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Written Comments
pursuant to Article 36 (2) of the European Convention on Human Rights and Rule 61 (3) of the Rules of Court, with respect to the following applications:        

(1) Application No. 27238/95 (Sally Chapman v. UK)

(2) Application No. 24876/94 (Thomas and Jessica Coster v. UK)

(3) Application No. 24882/94 (John and Catherine Beard v. UK)

(4) Application No. 25154/94 (Jane Smith v. UK)

(5) Application No. 25289/94 (Thomas Lee v. UK)

The Purpose of these Written Comments
1.
The ERRC submits these Written Comments for consideration by the Court in the above cases for the following reasons:

(1) to bring to the Court’s attention the important and very recently published Report on the Situation of Roma and Sinti in the OSCE Area, prepared by the OSCE High Commissioner on National Minorities, and in particular the parts most relevant to these cases;

(2) to place that Report in the context of other international standards and recent international initiatives; and 

(3) to comment on the significance of recent international instruments for the Court’s decision of these cases.

I. The OSCE High Commissioner’s Report on the Situation of Roma and Sinti in the OSCE Area
2.
The recent Report of the OSCE High Commissioner on National Minorities is a response to what the High Commissioner describes in his Foreword as “the persistent plight of the Roma and Sinti.”  Since the High Commissioner’s last report on Roma in the CSCE region was issued in September 1993, improvements could be observed in the situation of many groups in Europe, but Roma and Sinti were generally left outside the scope and beyond the reach of progressive developments.  They were “often the worst off of all groups”, and the High Commissioner therefore felt that their situation merited fuller study and analysis than in the past, by examining specific issues and certain cases in some detail, with a view to making recommendations for practical and effective action in overcoming particular aspects of the general problem.

3.
One of the principal areas of concern identified by this study is that of general living conditions, including, in particular, access to housing.  For nomadic or semi-nomadic Roma, this includes access to sites, both permanent and temporary, on which they can camp.  In this part of the Report, the study examines in detail the position in the United Kingdom as exemplifying the problem that exists in this area.

4.
The High Commissioner’s Report also emphasises the positive duty on States to bring about equality for Roma at all levels of society.  “It falls to State authorities to ensure that Roma enjoy the fundamental right to equality, both in law and in fact, irrespective of the division of jurisdiction within the State.”  Commitment to the principle of equality for Roma also means that States must be prepared to take particular measures in order to bring such equality about: “While the principle of equality requires protection against discrimination, it also entails proactive policies and special measures to ensure equality of opportunity.  This is especially relevant for Roma, who have been excluded from opportunities and otherwise disadvantaged for so long - indeed, for generations.”

5.
Part IV of the Report deals with the living conditions of Roma in the OSCE region.
  After setting out the relevant international standards (see further below), Part IV.B of the Report deals specifically with housing.  The Report expressly recognises the link between adequate housing for Roma and the expression of their cultural identity:

“It must be emphasised that whether an individual is nomadic, semi-nomadic or sedentary should, like other aspects of his or her ethnic identity, be solely a matter of personal choice.  The policies of some OSCE participating States have at times breached this principle, either by making a determination of a group’s fundamental lifestyle that is inconsistent with its members’ choices or by making it virtually impossible for individuals to pursue the lifestyle that expresses their group identity.”

6.
The most important part of the High Commissioner’s Report for the cases before the Court is Part IV.B.2, which deals with the adequacy of halting sites for nomadic and semi-nomadic Roma.
  The Report notes that for those Roma who maintain a traditional nomadic or semi-nomadic lifestyle, the availability of legal and suitable parking sites is a paramount need - indeed, it is “a precondition to the maintenance of their group identity.”  It notes that many Western European countries where the incidence of nomadism is comparatively high have regulations encouraging or requiring relevant authorities to maintain camping sites, but that typically, even in such countries, the number and size of available sites is insufficient in light of the need.

“The effect is to place nomadic Roma in the position of breaking the law - in some countries, committing a crime - if they park in an unauthorized location, even though authorized sites may not be available.”

7.
Often, too, the Report notes, sanitation and other basic facilities provided on public sites are inadequate.  The problem goes beyond basic housing concerns, since the lack of legal parking sites typically entails an interlocking set of social and civil problems.  Gypsies who cannot find lawful halting sites are, for example, hard-pressed to keep their children in school.

8.
Significantly, the Report goes on to examine in depth the legal framework and practice concerning caravan sites in the United Kingdom, which in the High Commissioner’s view exemplifies the problems that recur in a number of Western European countries.  After describing the historical development of the legal framework concerning halting sites in the UK, the Report notes:

“Under current law, Gypsies have three options for lawful camping: parking on public caravan sites - which the Government acknowledges to be insufficient; parking on occupied land with the consent of the occupier; and parking on property owned by the campers themselves.  The British Government has issued guidance to local authorities aimed at encouraging the last approach.  In practice, however, and notwithstanding official recognition of their special situation and needs, many Gypsies have encountered formidable obstacles to obtaining the requisite permission to park their caravans on their own property.”

9.
The Report also notes that the discretion which is inherent in the planning regime 

“has repeatedly been exercised to the detriment of Gypsies.  A 1986 report published by the Department of the Environment described the prospects of applying for planning permission for a Gypsy site as ‘a daunting one laced with many opportunities for failure.’  In 1991, the last year in which the success of application rates was evaluated, it was ascertained that 90 per cent of applications by Gypsies for planning permission were denied.  In contrast, 80 per cent of all planning applications were granted during the same period.  It is to be noted that, as a category, Gypsy planning applications are relatively unique insofar as they typically request permission to park caravans in areas or sites which are subject to restriction by local planning authorities.  As such, virtually all Gypsy planning applications are highly contentious.  Nonetheless, the fact remains that there is inadequate provision or availability of authorized halting sites (private or public), which the high rate of denial of planning permission only exacerbates.  Moreover, there are indications that the situation has deteriorated since 1994.”

10.
The High Commissioner’s consideration of the position in the UK concludes with the observation that,

“In the face of these difficulties, the itinerant lifestyle which has typified the Gypsies is under threat.”

11.
As a result of this and other housing quandaries, the Report concludes, many Roma live in conditions that are not legally sanctioned.  It recommends:

“In view of the extreme insecurity many Roma now experience in respect of housing, governments should endeavour to regularize the legal status of Roma who now live in circumstances of unsettled legality.”

II. Other International Standards and Initiatives
12.
As the OSCE High Commissioner’s Report notes, the situation of the Roma engages a number of the core norms of international law.  In addition, “the past decade has seen increasing efforts on behalf of Roma by regional and international bodies”.
  The growing number of CSCE/OSCE commitments and initiatives relating to Roma are summarised in the High Commissioner’s Report.
  However, these are part of a much wider body of accepted international standards and other international initiatives which ERRC considers it is important for the Court to be aware of in deciding these important cases.

13.
This part of these Written Comments sets out some of the most important of these other international standards and initiatives.

(1) UN
(a) The Universal Declaration of Human Rights
14.
Article 25(1) of the Universal Declaration of Human Rights (“the UDHR”) provides, in part:

“Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including ... housing”.

15.
Article 2 UDHR provides, in part:

“Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, ... national or social origin, property, birth or other status.”

(b) The International Covenant on Civil and Political Rights
16.
Article 26 of the International Covenant on Civil and Political Rights (“the ICCPR”) provides:

“All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.  In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

17.
Article 27 provides:

“In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.”

18.
The Human Rights Committee’s General Comments on these Articles make clear that both involve positive duties on the State, and that equality does not simply mean equal treatment in the sense of being treated the same.  Positive measures may be required in order to achieve effective equality, and to protect a minority’s identity and way of life, together with the maintenance and development of its culture.

(c) The International Covenant on Economic, Social and Cultural Rights
19.
The International Covenant on Economic, Social and Cultural Rights (“the ICESCR”) contains a right to adequate housing.  Article 11(1) provides:

“The States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including adequate ... housing, and to the continuous improvement of living conditions.”

20.
By Article 2(2), States Parties undertake to guarantee that the rights enunciated in the Covenant will be exercised without discrimination of any kind as to (inter alia) race, colour, national or social origin, property, birth or other status.

21.
The UN Committee on Economic, Social and Cultural Rights, which monitors compliance with the ICESCR, has made clear, in its General Comment No. 4, that the concept of “adequacy in the right to adequate housing means “the right to live somewhere in security, peace and dignity.”
  This entails, inter alia, “a degree of security of tenure which guarantees legal protection against forced eviction, harassment and other threats.”
  The Committee has also emphasised that “instances of forced eviction are prima facie incompatible with the requirements of the Covenant and can only be justified in the most exceptional circumstances, and in accordance with the relevant principles of international law.”

22.
In its General Comment No. 7, concerning forced evictions, the Committee commented that while not all involuntary evictions violate the Covenant, they generally are incompatible with the right to adequate housing when individuals are removed against their will from the homes they occupy “without the provision of, and access to, appropriate forms of legal or other protection.”
  Evictions “should not result in individuals being rendered homeless or vulnerable to the violation of other human rights.  Where those affected are unable to provide for themselves, the State Party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative housing, resettlement or access to productive land, as the case may be, is available.”

(d) The Convention on the Elimination of Racial Discrimination
23.
Article 5 of the Convention on the Elimination of Racial Discrimination (“CERD”) provides, in part:

“States Parties undertake to prohibit and eliminate racial discrimination and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of ... (e)(iii) the right to housing”.

(2) Council of Europe
24.
The Council of Europe has recently undertaken a range of initiatives in the area of Roma rights, with several resolutions and recommendations specifically concerning Gypsies.  Recommendation 1203 (1993) of the Parliamentary Assembly on Gypsies in Europe, for example, makes a number of specific recommendations in the context of a general recognition that Gypsies, as one of the very few non-territorial minorities in Europe, “need special protection”.  In the General Observations preceding the recommendations, the Parliamentary Assembly observes:

“6. Respect for the rights of Gypsies, individual, fundamental and human rights and their rights as a minority, is essential to improve their situation.

7. Guarantees for equal rights, equal chances, equal treatment, and measures to improve their situation will make a revival of Gypsy language and culture possible, thus enriching the European cultural diversity.

8. The guarantee of the enjoyment of the rights and freedoms set forth in Article 14 of the European Convention Rights is important for Gypsies as it enables them to maintain their individual rights.”

25.
The recommendations made by the Parliamentary Assembly included:

“In the field of equal rights

xiii. the provisions of any additional protocol or convention relating to minorities should apply to non-territorial minorities;

xiv. member states should alter national legislation and regulations that discriminate directly or indirectly against Gypsies;

Everyday life

xviii. further programmes should be set up in the member states to improve the housing situation ... of those Gypsies who are living in less favourable circumstances.”

26.
In 1994 the Secretary General of the Council of Europe nominated a Co-ordinator of Council of Europe Activities on Roma/Gypsies.  The Council of Europe also has a Specialist Group on Roma/Gypsies (MG-S-ROM).

27.
In 1998 the European Commission against Racism and Intolerance issued General Policy Recommendation No. 3: Combating Racism and Intolerance against Roma/Gypsies.

28.
Its recommendations to the Governments of Member States include the following:

“to ensure that discrimination as such, as well as discriminatory practices, are combated through adequate legislation and to introduce into civil law specific provisions to this end, particularly in the fields of ... housing”;

to ensure that the questions relating to ‘travelling’ within a country, in particular regulations concerning residence and town planning, are solved in a way which does not hinder the way of life of the persons concerned.”

29.
Probably the most significant Council of Europe measure, however, is the Framework Convention for the Protection of National Minorities.  The relevant parts of this are set out in the Applicants’ Memorial.  ERRC agrees with the arguments of the Applicants about the significance of its provisions for the way in which the Court should decide these cases.

(3) European Union
30.
The institutions of the European Union have also made increasing efforts in recent years to improve the situation of Roma in Europe.  On 21 April 1994 the European Parliament passed a Resolution on the situation of Gypsies in the Community, calling on the governments of Member States “to introduce legal, administrative and social measures to improve the social situation of Gypsies and Travelling People in Europe”, and recommending that “the Commission, the Council and the governments of the Member States should do everything in their power to assist in the economic, social and political integration of Gypsies, with the objective of eliminating the deprivation and poverty in which the great majority of Europe’s Gypsy population still lives at the present time.”

31.
As the OSCE High Commissioner’s Report points out,
 the protection of minorities is a precondition to European Union accession.  In 1993 the European Council in Copenhagen agreed a set of political criteria for accession to the EU - “the Copenhagen Criteria” - requiring respect for and protection of minorities as a condition of membership of the Union.

32.
In July 1997, the Commission submitted Opinions on the application for membership of the Union for each of the ten candidate countries.  These also spell out how each country fulfills the criteria, including the protection of minorities and, where relevant, the Roma.

33.
On 31 March 1998, Accession Partnerships were presented to the ten applicant countries, designed to help prepare the Central European applicant countries to meet fully the membership criteria.  The Accession Partnerships with Bulgaria, the Czech Republic, Hungary and Romania ask to further the integration of Roma as a mediu-term priority.

34.
In November 1999, the EU adopted “Guiding Principles” for improving the situation of Roma in candidate countries.  The Guiding Principles are based expressly on recommendations of the Council of Europe’s Specialist Group of Roma/Gypsies and the OSCE High Commissioner’s recommendations (which were published in draft in October 1999).

35.
The EU has also given financial and other support to the Roma, mainly through its Phare and Tacis Democracy Programme.

36.
The European Monitoring Centre on Racism and Xenophobia, estalished in 1997 during the European Year against Racism, also focuses, inter alia, on the situation of the Roma.

37.
The new Article 13 of the Amsterdam Treaty now provides the legal basis for taking appropriate action to combat discrimination based on, inter alia, racial or ethnic origin.

38.
On 7 April 2000, the European Commission issued a statement welcoming Roma International Day (8 April 2000), calling on “all partners in the international community to join in enhancing support for the Roma throughout Europe, to ensure that Roma can play the rightful role in society free from discrimination and racial prejudice.”

III. Comment on Significance of the International Dimension
39.
ERRC considers it of the utmost importance to put before the Court this information about the complementary work which is being done in relation to the Roma by various international bodies, and to place it in the wider context of well established international law standards.  As the OSCE High Commissioner’s Report makes clear, there has emerged in recent years a growing consensus amongst international organisations about the need to take specific measures to address the position of Roma in relation to a number of issues, including their accommodation and general living conditions.

40.
ERRC invites the Court to locate its decision of these important cases in this wider international context.  Applying its own well-established approach of evolutive interpretation, in which it treats the Convention as a living instrument capable of development over time, the Court should interpret Articles 8 and 14 of the Convention in the light of this clear international consensus about the plight of the Roma and the need for urgent action.  The Court should not only seek to interpret the Convention in the light of other applicable international law such as the Minorities Convention, in accordance with the basic principle of treaty interpretation contained in Article 31(3)(c) of the Vienna Convention.  It should also ensure that its interpretive approach is appropriately informed by the range of other international developments and trends.  

41.
In particular, it should ensure that the clear international consensus which is emerging about the meaning of non-discrimination norms in this context should not only inform its interpretation of Article 14 of the Convention, but should also infuse its interpretation of Article 8.
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